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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 05-80339-CIV-MIDDLEBROOK SJOHNSON ¢ %™ :fﬁ_, b

FLORIDA WILDLIFE FEDERATION, a Florida NOV 2 1 2008
not-for-profit corporation: and STERRA CLUB INC | i
2 not-for-profit corporation, ;;ﬁ?;;%gﬁ:ﬁ

Plaintiff,
V.
UNITED STATES ARMY CORPS OF ENGINEERS;
and COLONEL ROBERT M. CARPENTER,
Dnsirict Bngineer, in his official capaciry,

[Defendants,

PALM BEACH COUNTY and THE SCRIPPS
RESEARCH INSTITUTE,

Intervenars.

QRDER ON_JOINT MOTION
TO CLARIFY AND MODIFY INJUNCTION

THIS CAUSE comes before the Court upon Intervenors’ Palm Beach County and The
Seripps Ressarch Institute Joint Motion to Clarify and Mod:fy Tnjunction (DE 1013, filed
N?_‘:?__Iflb:{jﬁj 2005. The Court has reviewed the record and is atherwise-fuly-advisedm the -
premises.

On September 30, 2003, the Count grantad sununary judgment in favor of Piaintiffs,
finding that the U.8. Aemy Corps of Enginesrs had unlawfully issued a pertit to Palm Beach
County for the development of its Biotechnology Research Park / Scripps Project on Mecea

Farms because, ameng other things, the Corps had failed 10 take a "herd look™ ar all dipeet.
}
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indirect and cumulative effects on the environment a8 required by federal Jaw.

On Novernber 10, 2003, after hearing from all the parties, [ concluded that the appropriate
remedy for this violation of environmental law was to set aside the Corps” perrrit, remand the
application to the Cozps for further consideration, und, with a few exceptions. enjoin the Coﬁmy
from further construction on the Meces Farms site pending adequate environmental review.

The only County activities [ excluded from the injunction were work on Seminole Prat
Whitney Road that by September 30, 2005 had beer more than 40% completed; Phase !l of
consiruction of the Northern Region Pipeline Project, which the County maineained was
necessary to serve the Beeline Community Development District and Seacoast Utilities
Authority, regardless of whether the Research Patk was constructad; and any mitigation measures
to compensate for the environmental harm already caused by the dredging and filling of
Jurisdictional wetlands on the site.

I deelingd 10 enjoln Seripps’ construction of three buildings on a d4-sere parce! within the
site, not because [ concluded thal such construction should go forward, out primarily because I
recogniced Seripps’ untique legal posture in the case. Wetlands where the Scripps construc tion

was underway had been filled before this lawauit was filed, and by the rime the land was

dehvered by the County to Seripps in late May 2005, Seripps.itself required-re federal permits or

aurthorization Lo undertake its construction.

At the November 8, 2605 hearing, the Corps stated that although comprehensive
environmenta! review could take “a couple of vears.” the Corps’ ability to use environmental
siudies already prepared for state perm.itling proceedings could speed the procsss up to some

exten!. Under the best circumstances, the Corps stated, the review could be dohe withit a vear.
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Scripps stated that, if 2llowed, 11 would go ferward with constructing the threz buildings,
regardless of whether, at the end of the day, any othet portron of the Research Park cauld ever be
completed. Scripps also stated that it had sufficlent power and access to its site 1o complete
construction, and did not foresee any additionz! needs for the site until more than a vear from
now,

Az | have repeatedly said, my role in this case 15 lmited to ensuring that the
environnental review mandated by Congress goes forward wilh integrity. | recognize that any
construction o the Meccz Farms site has some 1endeney to undermine the required
envivonmental review, which should have taken place before construction hegan. Howaver, the
circumstances preserited led o my conclusion tha: 1t would be inequitable to snjoin Scripps.

My November 10, 2003 Order therefore twlored injunctive relief so as to assure that the
environmental review required by federal Jaw coulid go forward unhampered and unprejudiced,
while allowing Scripps to continue construction of its three buildings pending that environmental
review, if Seripps chose 10 proceed on that course.

loint Mouon to Modify Itjunchion

Scripps and the County now urge the Court to modify the injunction by allowing the

buildings constructed by Sciipps on the 44-acre parce] are usable after they have been built.

It was never my intention to preclude the use of those buildings, if Scripps elected to
cotitinue constraction on the Mecea Farms site. Certainly, no such use would be precluded if the
Cotps, afier conducting adequate environmental review, issued g valid permit for the Research

Park Project. Even if the Corps denies the permit for the Research Park Project, it i not my

a3



1172172883 11:1@ 3615445084 ELULC FaGE  Ad

intention that these buildimys should have no access or services, unless the Cors reguires
testoration of jurisdictional wetlands that would preclude this, 1t was partly for this reason that
my Movember (0, 2005 Order ingluded a provision for modification.

A difficulty anses, however, because Scripps and the Courty have so far elected to locate
those buildings in an apparently remole arsa within Mecea Farms, with no existing mfrastructure
{or power, gas, waler, drainage and sanitation, or adequyte roadways. What is mors, the
County’s road and infrastructure plans are designed not to serve the Scripps buildings alone, but
to serve the 535-acre project submitted by the County to the Corps, and, to some extant, the
entire 1,920-acre development planned for Mecca Farms,

Because the environmental issues raised by the County's permit application have not yet
been adequately reviewed, [ cannot aflew the County to proceed with road and infrastructire
censtruction for its proposed Research Park Project. To do so would undermine the integrity of
the environmental review precess and could limit the Comps’ full range of enforcernent or
restoration options, should it denv the permii,

} am therefore not prepared to sllow any more consiruction or daveiopment than the
minimu; necessary to the functioning of the three Scripps bulldings unt} a lawful permit is
pending environmental review may bz burdenseme, create inefliciencies or require stop-uap
measures. Scripps and the County may detenmine that pursuing such modification wouid he
unpractical or infeasible based on other considerations. They may elect to await the required
envitonmental review to see whether they can proceed with their comprehensive roadway and

infrastructure plans. Qr, they may decide to tailor their plans 1 serve Scripps’ three buildings
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now, and take additional sweps later, if and when a valid permit for the remainder of the project
issues. Again, these are not issues for me 10 dectde, but rather for the County and Seripps.

| am therefore goiny to deny without prejudice the request for modification of the
injunction, allowing Scripps and’ar the County o file another request in accordance with the
criteria sct forth helow, shou'ld they choose to do so:

{A)  Any requests for modification maust be targeted 1o the construction, cperation of
and access to the thres Soripps buiidings alona, until adequate enviranmental
review can be performed regarding the Research Park Project.

{B) A party seeking modification must provide 4 precise timetable for the requested
activittes, specifically deseribing how much time is required for each activity, and
why the party believes such aetivity must occur before envireamenta) review is
complete,

(C)  Before filing a request for modification, the requesting party must confer with al!
other parties in this case. I will be inclined to grant modifications requested by
agreement between the penties.

loint Motien foy Clarificaiion
The County and Scripps have alsc asked the Court to clarify whether the November 1),
2005 Order allows (1} construction of & 16-acre utility site southeast of the Seripps buildings; (2)
installation of drainage and utilivies along Seminole Pratt Whitney Road; (3) the dredging of 1.2
acres of jurisdichional wetlands necessary to complete all miugation required under the Corps’
irivalidated permit; and @_éxca\;ation at the Mining Lake inm *;:he western poﬂi;n ofthe pmpe.-rry.

Having reviewed these requests, | provide the following clarrfications:

(17 Construction of @ 16-acre utility site southeast of the Scripps buildings on the
Mecca Farms site is allowed only 1o the extent that it (A) constitutes part of
construction of phase I of the horthern Region Pipeling Proj=ct; and (B) is
necessary (o serve the Beeline Community Developmen® District, Seacoast
Utilities Authority, and the three Scripps bulldings. regard’ess of whether any
other development of the Research Park is constructed.
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(2} The only work on or along Seminole Prait Whitney Road excluded from the
injunction i§ the work described under the heading “Seminole Pract Whitney Road
(#3503-361-0620-6551)" as 40.47% complete as of September 30, 2005, i the
County’s construchion contract with J.W. Cheatham, Inc., which was provided to
the Court as Exhibit 8 to the Affidavit of William R. Sears. (DF 82.)

{3} The mitigation measures excluded from the injunction do ngt include the
additional dredgimg or {illing of any furisdictional wetlands; in other words, the
County may only perform mitigation that does not require add:tional dredging or
filling oi juusdictional wetlands.

1 find that the County's request for clarification as 1o the issue of excavation st the Mining Lake
in the westen portion of the property requires additional briefing and & response from the other
panies, and may be includsd in a subsequent reguest for modification in accordance with the
critevia st forth above.

Accordingly, it is hereby

ORDERED AND ADIUDGED that the Joint Motion to Modify the Injunction (DE 101-

2) 18 DENIED WITHOUT PREJTUDICE to re-file in zacordance with the etitenia set forth herein.
The Joint Motion 10 Clarify the Injunction (DE 101:-1) 1s GRANTED as provided herein.
. 7
DONE AND ORDERED in Chambers, at West Palm Beach, Florida this 22/ day of

Movermber, 2005

ALD M. MIDDLEBROOKS
UNITED STATES DISTRICT JUDGE
copies to alt counsel of record



